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I INTRODUCTION

Pursuant to 102.46 of the Board’s Rules and Regulations, CL Frank Management, LLC
d/b/a Hotel Frank, LLC and CL Metropolis Management LLC d/b/a Hotel Metropolis, LLC
(collectively “Employer” or “Respondent”) hereby submit this Opposition to General Counsel’s
Motion to Strike. On August 26, 2011, Respondent filed Exceptions (“Exceptions”) and a Brief
in Support of its Exceptions (“Brief”) to the Administrative Law Judge’s Decision (“Decision”),
which Administrative Law Judge William L. Schmidt (“ALJ’) issued on July 6, 2011. On
September 9, 2011," the General Counsel filed a Motion to Strike Respondent’s Brief in Support
of Exceptions to ALJ Decision (“Motion”). The General Counsel argues in her Motion that
Respondent’s Brief does not conform to the requirements of Section 102.46(c)(2) and (3) of the
Board’s Rules and Regulations. However, pursuant to case law that is directly on point in this
matter, the National Labor Relations Board (“NLRB” or “Board™) is compelied to deny General
Counsel’s Motion in its entirety and sanction her for attorney’s fees.

II. RESPONDENT’S BRIEF SUBSTANTIALLY COMPLIES WITH SECTION
102.46(C)(2) OF THE BOARD’S RULES AND REGULATIONS

The Board has long recognized that a party’s brief in support of its exceptions need only
substantially comply with Section 102.46{c) of the Board’s Rules and Regulations. See United
States Postal Service, 351 NLRB 1226, 1226 (2007). Indeed, even if a party’s brief is “not in
precise conformity” with Section 102.46(c), the Board maintains the discretion to still accept it.

Id.; see also Solutia, Inc., 357 NLRB 1,1 FN 1 (2011) (Board denied motion to strike—which

argued that the brief failed to reference the exceptions to which each argument related—because

the document was in “substantial compliance with the relevant rules.”); Chicago Tribune

! General Counsel also filed an Answering Brief to Respondent’s Exceptions, to which Respondent has separately
filed a Reply to the Answering Brief.




Company, 304 NLRB 495, 495 FN 1 (1991) (Board rejected motion to strike brief for failing to
meet the standards of Sec. 102.46(c) contending that while the “exceptions and supporting brief
did not conform in all particulars with Sec. 102.46, they [were] not so deficient as to warrant
striking.”)

Despite longstanding Board precedent, General Counsel fails to cite the appropriate
standard for determining compliance with Section 102.46(c). Instead, she argues the Board
should not accept the Employer’s Brief for the mere fact that it does not specifically list the
exceptions in each argument. The NLRB, however, has repeatedly rejected this contention. In

fact, just two months ago, in Solutia, Inc., supra, the Board denied a motion requesting to strike a

brief for failing to cite specific exceptions finding that the document substantially complied with
102.46(c). In La Gloria Oil, 337 NLRB 1120, 1120 FN 1 (2002), which is on all fours with this
case, the General Counsel moved to strike the respondent’s exceptions and supporting brief on
that grounds that it “[did] not reference the specific exceptions addressed in each section.” Id.
However, the NLRB again rejected this contention finding that respondent’s brief substantially
complied with the rules. Id.

General Counsel’s contention that, in light of Respondent’s numerous exceptions, the
task of discerning which exception relate to each argument is “herculean,” is simply
disingenuous. She filed an Answering Brief that addressed each exception, albeit insufficiently.
The Employer’s Exceptions and Brief follow a logical order that correspond to the ALJ’s
Decision. General Counsel is essentially arguing that she did not appreciate having to respond to
numerous exceptions. However, Respondent is required under Section 102.46(b)(2) of the
Board’s Rules and Regulations to file “any exception to a ruling, finding, conclusion, or
recommendation” or, otherwise, they “shall be deemed to have been waived.”
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. RESPONDENT’S BRIEF SUBSTANTIALLY COMPLIES WITH SECTION
102.46(C)(3) OF THE BOARD’S RULES AND REGULATIONS

General Counsel’s contends that because Respondent allegedly failed to meet the
requirements of Section 102.46(c)(2) it also, by implication, failed to comply with Section
102.46(c)(3). Her argument is both confusing and unsupported by any case law. To the extent
the Employer understand her contention, it appears General Counsel maintains that if a party
violates one part of Section 102.46(c) it fails to comply with each subpart. She provided
absolutely no Board law in support of this position. The subsections of Section 102.46(c) are
distinct and require separate analyses. Nevertheless, as discussed above, the Employer
substantially complied with Section 102.46(c)(2) of the Board’s Ruies and Regulations and, thus,
her argument is without merit.

General Counsel also argues that the purpose of Section 102.46(c)(3) is to explain “what
is being taken exception to and why” and that Respondent allegedly failed to do so in this case.
Assuming arguendo her interpretation of Section 102.46(c)(3) is comect—she provides
absolutely no law in support her contention—the Employer substantially explained the “what”
and “why” in this matter. As discussed above, Respondent clearly explained in its Exceptions
and Brief “what” it was appealing. The Employer also sufficiently explained “why” it was
excepting to the ALY’s decision in each argument asserted in its Brief. For example, Respondent
excepted to the “ALJ’s failure to refer to, recognize or weigh the uncontroverted record evidence
that [Charging Party’s] performance was substandard. (D. 29:30-30:30).” (Exception no. 137)
It then explained “why” it was excepting to this issue in its Brief. (See RB 12-13, 16-17)

General Counsel, however, argues that Respondent’s Brief “is little more than a

2 “(RB. )" references Respondent’s Brief in Support of its Exceptions to the ALJ’s Decision; “(D.___)"
references the ALY's Decision; “(Exception ___ )~ references Respondent’s Exceptions to the ALI’s Decision;
“(PHB ) references Respondent’s Post-Hearing Brief.
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condensed version of its original ALJ brief” and, thus, failed to comply with Section
102.46(c)(3). The Employer is unaware of any case law prohibiting a party from asserting in its
exceptions the same arguments used in its post-hearing brief To the contrary, the Board
specifically rejected this contention in Horizon Contract Glazing, Inc., 353 NLRB 1094, 1094
FN 2 (2009). In that case, General Counsel filed a motion to strike respondent’s exceptions on
the grounds that it simply repeated the arguments it made in its post-hearing brief and did not
comply with Section 102.46(c), similar to the present case.’ The Board rejected the General
Counsel’s motion arguing that respondent had substantially complied with the rules. The NLRB
should make the exact same finding here.

In any event, the Employer did not simply regurgitate its post-hearing brief. It presented
several new contentions for the Board’s consideration. For example, Respondent excepted to the
ALJs’ finding that it “warned [Charging Party] that his protected training session comments
could threaten his employment. (D.28:39-40).” (Exception 116) More specifically, the ALJ
found that the Employer threatened to fire Charging Party if he was “not on the same” page and
continued engaging in protected, concerted activities. Respondent, of course, excepted to the
ALJY’s credibility finding. (RB 15) However, in the alternative, it also presented an entirely new
argument that even assuming the NLRB upholds the ALY’s credibility resolution, Respondent’s
statement was not evidence of anti-union animus, but rather, a reminder to the Charging Party
that he was required to follow the Employer’s established job standards. (RB 15)

General Counsel’s further contention that Respondent “rarely” cited to the ALF's

Decision in its Exceptions and Brief is intentionally misleading. Every one of Respondent’s

? Horizon Contract Glazing involved an employer’s application for relief under the Equal Access to Justice.
However, the NLRB analyzed the employer’s brief in support of its exceptions to the administrative law judge’s
decision under Section 102.46(c), which makes this case applicable to the present matter.
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Exceptions identifies the part of the ALY’s Decision it appeals by precise line and page number.
Respondent’s Brief also cites to the ALJ’s Decision more than 60 times.

IV.  The Board Law Cited By General Counsel Is Inapposite.

The Board law cited by General Counsel is irrelevant to deciding this Motion. As
General Counsel acknowledges, all of the cases she cites pertain to Section 102.46(b), which has
nothing to do with briefs filed in support of exceptions. Indeed, Section 102.46(b) specifically
involves exceptions wherein a brief is not filed. Respondent is completely befuddied why
General Counsel would rely on case law that does not deaf with any part of her argument. To
suggest that they are analogous to the present situation—and to completely ignore the abundance
of case law in this area—suggests that General Counsel put little effort into this Motion and
brought this action in bad faith to harass the Employer.

V. GENERAL COUNSEL SHOULD BE ESTOPPED FROM OBJECTING TO
PRACTICES WHICH IT, AS WELL AS OTHERS, COMMONALY UTILIZE.

ACCORDINGLY, SHE SHOULD BE SANCTIONED FOR ATTORNEY’S FEES

General Counsel for Region 20 should be stopped from bringing this motion because its
office has also filed briefs in support of exceptions in a format identical to Respondent’s.

Respondent requests that the Board take judicial notice of Fremont-Rideout Health Group d/b/a

Fremont Medical Center and Rideo Memorial Hospital, case no. 20-CA-33521 et al, wherein

General Counsel for Region 20 filed Exceptions and a Brief in Support of its Exceptions in a
manner exactly as Respondent.* (A copy of the General Counsel’s Exceptions and Brief in

Support of its Exception in Fremont Medical Center is attached as Exhibit A.) For General

Counsel to now bring this motion is simply disingenuous.

Indeed, the Board has long recognized and accepted the practice of labor attorneys filing

*Respondent understands this case is still sitting before the Board awaiting final resolution.
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and responding to briefs in support of exceptions drafted in the same manner as Respondent.
General Counsel is essentially asking the Board to completely change the standard of practice for
filing briefs in support of exceptions.

Moreover, General Counsel’s intentional failure to cite any applicable case law-—of
which there is an abundance—demonstrates that she brought this Motion purely in bad faith.
Indeed, Rule 3.3(a)(2) of the ABA Model Rules of Professional Conduct finds that an attorney
engages in an unethical lack of candor to the court when she knowingly “fail[s] to disclose to the
tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse
to the position of the client and not disclosed by opposing counsel.” That is the case in the
present matter.

In short, General Counsel’s Motion is contrary to its own past practices, the widespread
practice of labor attorneys, established Board precedent, and is completely unsupported by
relevant case law. The Board is compelled to deny General Counsel’s Motion and award the
Employer attorneys® fees and expenses pursuant to Section 102.145 of the Board’s Rules and
Regulations for having to defend against this frivolous motion.

VL IN THE UNLIKELY EVENT THE BOARD GRANTS GENERAL COUNSEY’S

MOTION, THE BOARD SHOULD GRANT RESPONDENT LEAVE TO AMEND
ITS EXCEPTIONS AND BRIEF IN SUPPORT OF ITS EXCEPTIONS

In the unlikely event the Board grants General Counsel’s Motion, the Board should allow
Respondent an opportunity to resubmit its Exceptions and Brief in Support of Its Exceptions.
Indeed, “the Board’s general policy is to provide the filing party an opportunity to resubmit the
noncompliant documents in a form that comports with the Board’s Rules.” Hotel del Coronado,

344 NLRB 360. 360 (2005).



VIL CONCLUSION
Based upon the foreg'oing, the Employcr requests the Board deny General Counsel’s
Motion in its entirety and award attomey’s fees.

Respectfislly submitted this 23 day of September, 2011,

JACKSON LEWIS LLP

FRANK, LLCand
, METROPOLIS; LLC

484114819338, v. 1
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 20

THE FREMONT-RIDEOUT
HEALTH GROUP d/b/a FREMONT
MEDICAL CENTER AND RIDEOUT
MEMORIAL HOSPITAL

THE FREMONT-RIDEQCUT
HEALTH GROUP d/b/a FREMONT-
RIDEOUT HOME HEALTH

and 20-CA-33521

20-CA-33649

20-CA-33301

CALIFORNIA NURSES 20-CA-34017
ASSOCIATION, AFL-CIO

GENERAL COUNSEL'S EXCEPTIONS
TO THE DECISION OF THE ADMINISTRATIVE LAW JUDGE

The General Counsel hereby takes exception to the folowing portions of the
Administrative Law Judge’s decision (hereinafter “ALY” and “ALJD”) dated January 29, 2009.
1.  The ALY failure to find that Fremont-Rideout Health Group’s (hercinafter “Respondent)
decision to repromulgate its unenforced policy prohibiting non-cmployee access to break rooms
and hallways in September 2007, was in response to increased efforts by the California Nurses
Association (hereinafter “Union™) to secure a collective-bargaining agreement. ALJID 12,1.39to

13:1.2!

! References to the ALJD are noted as “ALID” followed by page number and line pumbes. Refercnces to the
umﬂptmnomdasﬂ&__ﬂ“mﬁmﬁummﬁmﬂmmd%biumMas“ﬁcmmf




2. The ALY's application of Guard Publishing Co. dba Register Guard., 351 NLRB 1110
(2007), to the allegation that Respondent repromulgated its unenforced policy prohibiting non-
employee access to break rooms and hallways, where the repromulgation of the rle was based
upon the Union’s increased activity to secure a collective-bargaining agreemest; and his resultant
failure to find a violation of Section 8¢(a){1) of the Act ALJD 13:1). 7-11.

3. The ALY's application of Register Guard, supra, to the allegation that _Respm;dent
discriminatorily applied its no-solicitation/ao-distribution rule to union solicitation engaged inby
Nurse Katherine Zubal in April 2008; and his resultant failure to find & violation of Section
8(a)(1) of the ActL. AIJD 5: . 47-52.

4. The ALY's application of Register Guard, supra, to the allegation that Respondent
discriminatorily applied its no-solicitation/no distribution rule to union solicitations and
distributions engaged in by Nurse Heather Avalos and Nurse Tami Clark in June 2008; and his
resultant failuze to find a violation of Section 8(2)(1) of the Act. ALJD 7: 1. 1-5.

5. The ALJ’s application of Register Guard, supra, to the allegation that Respondent
discriminatorily applied ib_s no-solicitation/no distribution rule to unfon solicitatiops and
distributions engaged in by Nurse Roxann Moritz in August 2007; and his resultant failure to
find a violation of Section 8(a)(1) of the Act. ALID 8: 1. 10-12.

6.  The ALFs application of Register Guard, supra, to the allegation that Respondent
discriminatorily issned written warnings to Nurses Avalos and Clark in violation of Section
8(a)(3) of the Act in June 2007; and his resultant faﬂme to find a violation of Section 8(a)(3) of
the Act.

7. The ALY’s conclusion that evidence of union animus was necessary t find a violation of

Section 8(a)(3) of the Act regarding the discipline issued to Nurses Avalos and Clark in June



2007, where direct evidence established that Respondent issued the discipline because of their
union activity. ALJD 7: I. 24-29,

Dated at San Francisco, California, this 19™ day of March, 2009.

NSy

David B. Reeves

Counsel for the General Counsel
National Labor Relations Board
901 Market Street, Suite 400
San Francisco, CA 94103

(415) 356-5146




UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 20

THE FREMONT-RIDEQUT
HEALTH GROUP d/b/a FREMONT
MEDICAL CENTER AND RIDEQUT
MEMORIAL HOSPITAL

'THE FREMONT-RIDEOUT
. HBALTH GROUP d/b/a FREMONT-
RIDEOUT HOME HEALTH

and 2-CA-33521

20-CA-33649

20-CA-33801

CALIFORNIA NURSES 20-CA-34017
ASSOCIATION, AFL-CIO

GENERAI COUNSEL’S S
OF EXCEPTIONSTD THE DECISION OF THE

1 INTRODUCTION
In the Consolidated Complaint herein, General Counsel alleged that Fremont-
Rideout Health Group (“Respondent™), engaged in various violations of Sections 8(a)(1),
(3) and (5) of the Act in 2007 and early 2008 after the Caiifornia Nurses Association
(*Union”) had been certified as the exclusive bargaining representative of the Registered
Nurses employed by Respondent at its facilities located in Marysville and Yuba City,
California. These matters were heardvon four days in August and September, 2008,

before Administrative Law Judge Jobn J. McCarrick (“ALJY") in Sacramento, California.



On Jannary 29, 2009, the ALJ issued his Decision finding violations in many respects as
alleged in the Consolidated Conplaint.

However, on the basis of the Board’s receat decision in Guard Publishing Co. dba
Register Guard, 351 NLRB 1110 (2607), the ALJ declmed to find violations with respect
to three instances involving the alleged disparate application of Respondent’s no

solicitation/no distribution rule in violation of Section 8(a)(1) of the Act, one instance of

discriminatory discipling issusd pursusnt 1o suid vale in violation of Section 8(a)(3) of the
Act, and Respondent’s discriminatory repromuigation in September 2007, of a previously ‘
unenforced mlepmoh:‘biﬁngnommnp!oyeemtoitsbmakmmsandhallways in
violation of Section 8(a)(1} of the Act.!

I RESPONDENT DISPARATELY APPLIED ITS NO-SOLICITATION/
NO-DISTRIBUTION RULE ‘WITHIN THE MEANING OF REGISTER GUARD.

Complaint subparagraph 7(a) alleged that in April 2007, Respondent selectively
and disparaiely enforced a rale prohibiting non-work related solicitation and distribution
in working areas daring working hours by telling employees they were required to go to
non-work arcas during non-work times to discuss the union. The ALY found that this
allegation was factually true, i.c., that Supervisor Bezuidenhout stopped Nurse Zubal
from engaging in union solicitation in a hallway during working hours and told her she
preferred her to talk about the Union in the break room on her break. ALID 3: 11, 4149,
Complaint subparagraph 7(b) alleged that Respondent disciplined Nurses Avalos and
Clark for violating the same rule when they engaged in union solicitation and distribution

in working areas. Respondent admitted it took this action. ALJD 6: H. 20-28.

! General Counsel does not except to the ALY’s finding that the September 2007 incident alleged in
the Consolidated Complaint to constitate: unlawful surveillance did not violate the Act. ALJD 14:11. 14-26/




Complaint subparagraph 7(c} alleged that Supervisor Chambers told Nurse Moritz and
others they could not distribute Union materials in the hospital hallway or discuss the
. Union while allowing solicitation and distribution of non-union material. The ALY found
that the evidence supported the allegations of the Complaint, ALID 7:1.35t0 8: 1.2,

With respect to these allegations, the ALY found that nurses regulerly discussed
non-work subjects during working hours, employees solicited other employees to
purchase such items as Christmas cookies, nurses brought information into the hospitals
concerning fundraisers for their children’s schools and other organizations (which the
ALJ assumed to be organizations like the Boy Scouts, Girl Scouts, and “team sports
leagues.” ALJD 4: fn. 4) their children were involved with, and that Respondent did not
enforce its rule consistently up to June 20, 2007. ALID 4: 1. 1-8. With respect to Nurses
Avalos and Clark, Respondent admitted that “in the past, enforcement of that policy has
beenlax ...” ALJD 6:11. 30-34. The ALJ fornd that Supervisor Chambers told Moritz
she could not pass ont union literature and had been told to stop all union activities.
ALID 7: 1. 39-44 and fo. 13,

However, the ALJ dismissed these allegations based on his reading of Register
Guard. In so doing, he concluded that the solicitations and distributions allowed by
Respondent were “somehow diffexent than solicitations fora ﬁnion" and were not “like or
similar” as set forth in Register Guard. ALYD 5: 1L 47-52;7: 1-5; 8: 10-12.

General Counsel respectfully disagrees. Organizational solicitations for schools
and spQHS leagues are of a like or. similar character to union solicitation. Both involve
non-charitable, organizational solicitations. Register Guard holds that unlawful

discrimination consists of “disparate treatment of activities or communications of a



similar character” becanse of their union or Section 7 status. 351 NLRB at 1118. The

Board stated that an employer could not draw lines on Section 7 grounds but couldon a

non-Section 7 basis.

That is, an employer may draw 2 line between charitable solicitations

and goncharitable sclicitations, between solicitations of a personal

nature (¢.g., a car for sale) and solicitations for the commercial sale

of a product (e.g., Avon products), between invitations for an

organization and invitations of a personal nature, between solicitations

and mere talk, and between business-related use and non-business

related use. In each of these examples, the fact that union solicitation

would fall on the prohibited side of the line does not establish that the

rule discriminates along Section 7 lines.
Ibid, Here, Respondent permitted organizational solicitations (schools and team sports
leagues are not charities). In these cases employees solicited on behalf of organizations,
and Respondent did not enforce its rule against such organizational solicitations. Union
solicitations also involve organizational solicitations. The ALJ erred in finding that
solicitations for organizations that employees® childven participate in are of a different
character than union solicitations. ‘Both involve organizational solicitation. Accordingly,
under Register Guard, Respondent has disparately and selectively enforced its rule on
Section 7 lines and has, therefore, violated Section 8(a)(1) of the Act.

I RESPONDENY’S DISCIPLINE OF AVALOS AND CLARK WAS DUE
TO THEIR UNION ACTIVITES AND VIOLATED SECTION 8(a)(3).

The written warning given to Avalos and Clark for t_heir union solicitations and
distributions in June 2007 not only violated Section 8(a)(1) bqt also Section 8(a)(3) of the
Act. The discipline specifically states that it was given because of these protected, union
activities, GC Exhs. 9 and 11; ALID 6: 11, 22-28. (The matters discussed were Union

matters and the materials handed out were Union materials. ALID 6: 1. 13-18.) The ALJ




dismissed this allegation because “there is no evidence of anti-union animus.” ALID 7:
11 24-29. However, the unlawful disparate application of Respondent’s rule constitutes
union animus, so if the ALJ erred in concluding that the disparities herein were of a
dissimilar character, he ipso facto erred in concluding there was no union animus.
Moreover, evidence of union animus is not required where Respondent admits its
discipline was issued becanse of protected union activities. See, e.g., Felix Industries,
331 NLRB 144, 146 (2000); Neff Perkins Co., 315 NLRB 1229 fn. 2 (1994). In this case,
R&cpondenthasadmiﬁeditdisciplinedﬂwtwomnsesbemmﬂwygagedmmﬂon
solicitation and distribution. General Counsel respectfolly submits the evidence herein
has established a violatioﬁ of Section 8(a)(3) of the Act.

IV. RESPONDENT VIOLATED SECTION 8(a)(1) WHEN IT
REPROMULGATED AND APPLIED ITS NON-EMPLOYEE NO ACCESS RULE
-‘BECAUSE OF INCREASED UNION ACTIVITY.

Complaint subparagraphs 9(a)-(c) alleged that on September 24, 2007,
Respondent reissued a rule that prohibits non-employees from conducting meetings on

Respondent’s premises and enforced the rule in a selective and disparate manner against
Union representatives, thereby restraining and coercing employess in the exercise of their
Section 7 rights. The ALY found that, before at least Avgust 2007, Respondént, with the
knowledge of its supervisors, permitted Union representatives in break rooms and nurses’
stations throughout its hospital facilitiesbutthat,inAugustandSepﬁ;mberm, began
to enforce‘this non-employee no-access policy toward the Union.? ALID 12: 39-42. The

ALJ further found that Respondent permitted and continued to permit access from family

2 Respondent introduced evidence of the rule’s existence and enforcement prior to the Union's
election and certification in September 2006. ALJD 10: 1. 16-21.




and friends of its employees even though they were non-employees. ALJD 12: 11. 7-10.
However, the evidence did not show that non-employees from other organizations were
permitted to visit break rooms and nurses” stations, and there was evidence that non-
employee vendors bad been denied access in the past. ALYD 12: 1. 10-12,

The ALY concluded that “family and friends” were of a dissimilar character than
Union representatives and, under Register Guard, discrimination had not been shown,
ALID 13: 11, 7-11. General Counsel respectfully submits that the ALY’s legal conclusions
are wrong. In NLRB v, Babcock & Wilcox, 351 U.S. 105, 1 12«1 13 (1956), and Lechmere,
Inc. v. NLRB, 502 U.S. 527 (1992), the Supreme Court established the general rule that an
employer cannot be compelled to permit union agents on its property. The Court,
however, recognized two exceptions to this rule, the “inaccessibility exception” and the
“discrimination exception.” Salmon Run Shopping Center, 348 NLRB 658, 65‘8 (2006),
This “discrimination exception™ can arise in two ways: discriminatory enforcement of 2
ruie or promulgation of a rule in order to interfere with employees’ rights to self-
organization. The Board has long recognized that “an otherwise valid rule violates the
Act when it is promulgated to interfere with the employee right to self-organization.”
See, e.g., Harry M. Stevens, In::, 277 NLRB 276, 276 (1985); Woodview Rehabilitation
Center, 265 NLRB 838 (1982) (employer’s implementation of facially-valid rule in
response to and to defeat union activity unlawful); North Hills Office Services, 346
NLRB No. 96 (2006). It is similarly onlawful for an employer to repromulgate a rule that
was not previously enforced as a response to union or other Section 7 activity. See
Jordan Marsh Stores Corporation, 3171 NLRB No. 74 (1995); Montgomery Ward & Co.,

Inc., 198 NLRB 52, 62 (1972). ‘The Board recognized this rule in Register Guard, where



it stated that “if the evidence showed that the canployer’s motive for the line-drawing was
antfunion, then the action would be unlawful.” 351 NLRE at 1118, fn. 18.

General Counsel submits Respondent repromnigated its non-employee no-access
rule, which had previously not been enforced against Union representatives, with an
antiunion motive in response to increased Union efforts to obtain an initial collective- -
bargaining agreement. The ALY found that, prior to August 2007, *Respondent, with the
knowledge of its supetvisorﬁ,pemﬁttedﬂnepmmceof%rep&uentﬁminbreak
rcoms and nurses’ stations throughout its hospital facilities.” He further found that,
beginning in August or September 2007, “Respondent began to enforce its non-employee
access policy toward CNA.” ALJD 12: 39-42. The ALJ emred, however, in stating it did
notm;mcrifkespondentbeganenfomntofthemle‘ﬁnwspmsetoCNA’s increased
efforts to secure a collective-bargaining agreement” (ALJD 12; 1. 44 to 13: L. 1) because
he believed that the new definition of discrimination sct forth in Register Guard
controlled. However, as the above qﬁoﬁe from Register Guard establishes, it does matter.
If the rule were repromuigated because of increased Union efforts to secure a contract, or
enforced after a lengthy period of non-enforcement, as was the case herein, ie., if '
Respondent’s motive was antiunion, the action is wnlawful. Register Guard, supra at
1118, fn. 18.

Because the ALY based his conclusion on his interpretation of Register Guard, he
did not specifically find that Respondent repromuigated the rule because of union activity
but only assumed it arguendo. General Counsel respectfully submits that, under the
analysis utilized in Harry M. Stevens, Inc., supra, be has establisﬁed that Respondent

acted with an antiunion motivation. The evidence established increased union activity



beginning in mid-August 2007, when the Union gave notice of its intent to engage in a
one-day strike in support of its bargaining position and, later, on Angust 31, engaged in
the first one-day strike, followed by another in early October. GC Exh. 13. As the ALJ
found, Respondent began fo enforce its dormant rule agsinst Union representatives and
officially re-promulgated it on September 24, 2007. GC Exhs. 14, 15. General Counsel
has thus established a prima facie case of a violation, and Respondent has failed to rebut
that prima facie case. Respondent never asserted a legitimate business reason at the trial
herein for the repromulgated rule but, instead, contended that the rule had always existed
and had always béen enforced when its supervisors were aware of the presence of Union
representatives. However, the ALT discredited all of Respondent’s testimony to this
effect and found that the rule had not been enforced. Thus, Respondent has not rebutted
the prima facie case of violation. Moreover, the ALY's discrediting of Respondent’s
articulated defense is strong evidence of unlawful motivation. See Shattuck Denn Mining
Corp. v. NLRB, 362 F.2d 466, 470 {9‘]’ Cir. 1966Y; Limestone Apparel Corp., 235 NLRB
722 (1981), enf’d 705 F.2d 799 (6°Cir. 1982). General Counsel respectfuily requests
that the Board find that the no-access rule’s repromulgation was motivated by increased
Union activity.

The General Counse] submits that, properly viewed, Respondent drew its lines
with respect (0 its non-employee no access policy along Section 7 lines. Prior to the
repromulgation and enforcement thereof, Respondent treated Union representatives the
same as “family and friends” and permitted both groups to visit nurses in break rooms
and at nurses” stations, as distinguwished from its treatment of commercial vendors, for

whom it always prohibited access. After the repromulgation, Respondent made a




decision that affected only Union representatives; it took them from the favored group of
“family and friends” and moved them into the disfavored group with commercial
vendors. By taking action that affected only Union representatives sceking to meet with
employees regarding collective-bargaining issues, Respondent necessarily drew Hnes
along Section 7 grounds. Thus, under Register Guard, Respondent’s action was
unlawful.

As discussed above, General Counsel submits that Respondent repromulgated its
10 access rule with an antiunion motivation and said repromulgation is, therefore,
unlawful for that reason as well. Although the Babcock discrimination exception has thus
far been invoked only with regard to the denial of union access while granting access to
other groups (“discriminatory enforcement” of a no-access rule), General Counsel
respectfully submits it should- apply to an employer’s implementation of a no-access rule
with a discriminatory object as well ("discriminatory promulgation” of rule). Both types
of conduct constitute discriminatory assertions of property rights to interfer; with Sec1iion
7 activity. The Board has long held that an eu;ploya's implementation of an otherwise
valid rule limiting employee solicitation activities, if motivated by a discriminatory
purpose of inhibiting union activity, violates the Act.

Neither the Supreme Court nor the Board bas rejected the argument that an
employer's denial of access to non-employee union ageats, with a discriminatory purpose
in the absence of disparate treatment, is unlawful. Babcock andd Lechmere did not present
this question; in both cases, the eraployers had rules in place prohibiting outsider

solicitation lo)ig before the advent of any union activity. 'The Court's decision to except,

? See discussion supra.




and in essence invalidate, non-employee acccss rules that "discriminate against union
solicitation” can be read as an admonition that employers cannot by any means deny
access to non-employees on the basis of their union activities. Althongh the Board has
not specifically addressed this issue, the Board's analysis regarding discriminatorily-
promulgated employee no-solicitation rules similarly would apply to discriminatorily
motivated dentals of access to non-employees engaged in Section 7 activity.?

Further support for the validity of a "discriminatory motive" theory of violation
with regard to non-employee access can be found in Babcock's dual conclusions that
"[t}he employer may not MMy interfere with organization; the vnion may not
always insist that the employer aid organization.™ Thus, in Babcock (and, subsequently,
in Lechmere), the question was whether an employer would be required to permit access
to non-employee union organizers, because of their affirmative rights granted by the
Ni..RA. when the employer had not and would not otherwise permit access by outsiders.
The Court held that there was no snchrequirement.absenttheinaccwsﬂ;ﬂity of
employees that would render ineffective reasonaple attempts to communicate with them
throngh other chaunels. Babcock left undisturbed, and indeed reiterated, the principle that
an employer may not affirmatively interfere with organizational rights by singling out
those activities for discriminatory treatment. The Court did not distinguish, in this regard,

between “derivative” non-employee Section 7 conduct and "direct” Section 7 activity

4 Indecd, in Nashville Plastic Products, 313 NLRB 462 (1993), the Board found unlawful the
discriminatory promulgation of a rule, allegedly prohibiting all access by off-duty employees, in response to
union handbilling and with the purpose of restraining Section 7 rights. The employer had asserted that the
eff-duty employees should be considered non-employees subject 1o Lechmere. Although the Board rejected
that contention, its discriminatory pronwilgation analysis proceeded, and did not depend upon, the
determination that off-duty employees were "employees® not subject to the Lechmere rubric.

3 351 08.at 112,
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engaged in by employees. Lechmere validated an employer’s assertion of its property
rights as a shield against the derivative Section 7 rights which non-employee orgaatzers
had asserted should permit them special access. Lechmere did not uphold an employer’s
use of property rights as a sword to discriminatorily proscribe Section 7 activity by non-
employees on its premises.
V. CONCLUSION

For the reasons stated above, General Counsel respectfully urges the Board to
grants his exceptions filed herein and find that Respondent committed said additional
violations of the Act and remedy them accordingly.

Dated at San Francisco, California, this 19th day of March, 2009,

e Bl

David B. Reeves

Counsel for the General Counsel
National Labor Relations Board
901 Matket Street, Suite 400
San Francisco, CA 94103

{415) 356-5146
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